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Executive Advisory Committee 

Stormwater Program -County of Los Angeles 


August 25,2004 

Ar th~~r(j. Baggctl Jr., Chair 
Statc Watcr Kesources Control Uoarcl 
P.O. Box 100 
Sacramento, CA 95812-01 00 

Subjcct: Submission of Comments on t l ~ cDrnft Policy of Dcvcloping California's 
Clean Water Act 303(d) List and Functional Equivalent Documents 

Dear Mr. I3aggett: 

The T,os Aiigeles Coumty Municipal Separate Storm Sewer System (MS4) National 
Pollutirnl Discharge Eliminatio~l System (NPDES)Execudve Advisory Committee (EAC) 
represents the interests of municipal penllittees regulated under Los Angeles Regional 
Watcr Quality Control board (LAKWQCB) Ordcr No. 01-182. The EAC previously 
provided comments a t  the February 5, 2004 l'orrancc workshop. The regional rccciving 
waters are significant resources that desenre appropriate protection and preservation, 
given the conlpe~ing costs and needs ~ O I -continued eco~lomic growth and housi~lg in the 
region. We appreciate this opportunity to provide comments on the California 303(d) 
Listing ;u~d De-listing Policy and the accompanying Functional Equivaleni Docwnents. 

The permittees would like to acknowledge the SWKCU and local RWQCRs for their 
effort to standardize the delisting and listing process by incorporating reproducible 
scientific methodologies in their approach. This is exe~npljfied through the use of the 
binomial distribution and n ~ ~ l lhypothesis testing. These components olb303(d) list 
preparation should havc bccn a corncrstonc of t l ~ c  cntirc program, however this morc 
accessible and rigorous policy, will illcrease the public confidence in 303(d) listing aid 
delisting process and tl~crcby prornotc a lcss contcntious and productive atmosphere. 

The EAC is concen~ed that the m a ~ y  changes in thc policy have substantially reduced its 
scientific rigor and will result in inconsistent statewide application or the listing nf 
unsubstantiated i~llpaimients. The regulated and regi~latory conununitics arc both 
dependent on the 303(d) list 10 assist us in prioritizing the expcnditurcs of limited statc 
and local funds on what seems to be a1exponentially increasing number of TMDLs. The 
permittees would like to rely on the correctness of the listings in com~nittingfunds to 
improve the regions water quality. Leaving the regulated comrnunitics t~ self prioritize 
iillpairmcnts, separate subjectivity from science, and "possible" from "existing" 
impainllents, does a disscrvicc to thc public and wastc valuable resources. l'herefore. the 
LAC recorninends reco~lsideratioli or  the following issues to rcstorc scicntific rigor and 
encourages thc Board to undertake a thorough review of past listing to ensure that the 
policy has been icniLormly i~nplcmcntcd and intcgratcd into the cunent list. 
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1. Listings must identify a pollutant that can be controlled or eliminated. 
Without this, it is impossible to i d c n t i ~  load or waste load allocatiolls I'or that pollutant. 
Subjective obse~vatioiis of uiilknown toxicity. foam. or odor are incompatible with 
reasonable sc~entilic measures and should 1101 be the sole line of evidence for alisting. 

2. Clarify Application of the Weight-of-Evidence Approach. 
This approach needs lo have a clear definition. that conveys a11 approach when multiple 
lincs of cvidcncc, each with uniquc strengths and wealcncsscs, arc asscmblcd. Agencies 
seeking to amend the list should provide enough data to both fully support thc listing and 
defend the delisting, which should be the ultimate goal of each TMDJ,. The primary 
lines of evidence should include a statistically significant sample of water column or fish 
tissue conce~itrations in the reach oF interest. Secondary "conditions ol'polliition" such as 
populatioii and coin~nunity changes should be miiii~njzed as Lhey may indicate natural 
fluctudtions ar impacts from conditions that are beyond permiltee control, such as lral>itat 
modilication, cxotic organisms, food chain disruption, and ovcr-fishing that arc duc to 
factors other pol l~ta~i t  concentrations. 

3. Identify Reference Conditions in VisuallSemi-Qualitative Assessments. 
l f  visual and semi-qualitative assessments for listing factors such as nuisa~lce, adverse 
biological response, degradation oSI~iologica1 populations and con~m~mlties, and 
bioacc~i~nulalion be laken Loare accepted as ancillary lines of evidence, then steps sho~~ ld  
insure that they reSer to ~lua~i i l ia l~le  cond~tions in the reference condition. 

4. Revise the Definition of Conventional and Toxic Pollutants. 
Trash and sediment, among othcr runoff constituenls, arc not toxic. Toxic pollutants 
should be limited to 40CFR123.45. the Gmup 2. 

5. Require that Data be Assessed for Validity and Applicability. 
In scction 6.1.4 of the the text, we suggest replacing "used" with "evaluated," as some 
drtva should no1 be usable after evaluation and quality asscssmcnt. Data from acute spill 
evcnts, or othcr upset condition, should not be used in making the listing decision. The 
agc of data should also be considered. Many cllanges have occurred through the MS4 
pcrmit cyclcs and we should not be creating TMDLs siinply to delist them again. 
Similarly, data. should be representative of the time period (rnin~de or scason) under 
consideration, which cui~ent laliguage in section 6.1.5.3does not sufiicicntly prcscnt. 

6. Restore Section 3.1 Natural BackgroundlPhysical Alteration Exclusion. 
The 1,isling Policy should reincorporate language preventing waters ho~ i l  being listed due 
to natural or backgrouiid coiidilions or phys~cal alterations, such as reservoirs. that could 
not be conlrolled, but arc causing itnpairmcnts. 

7. Reach Specificity 
Thc listing Policy seems to infer that lneasuremeiits S~um one reach scction can bc uscd 
to list an entire segment. In sonle cases, this is umlcccssarily broad and could be due to 
liabilat or spccific discharge issues. Jn these cases it would be more appropriate to 
addrcss the specific problem rather Lhan itn entire reach consisting of many stream miles. 

http:40CFR123.45
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8. Reference to Existing Policy Statements 
Scientific iheory bccomcs policy whcn rc~ulations rcfcr to documents that are unofficial; 
"Thc Water ~ u i l i t ~  ~ o n t m lpoiicy for ~ d d r e s s i n ~  I~iipaired Waters" is a11 ex'unple. 

9. Promulgate Listing Criteria to Permit Future Stakeholder Review 
A consistent complaint with carly 303(d) listing episodes is the inal7ilily of the regulated 
commuility to identify the source of impairment data, wl~icli therelbre impedes the s o ~ ~ r c e  
control a11d dclisting process. The justification or rationale relerenced in tllc Fact Shect 
or stall'rcport should be included for stakeholder review and ~iladc apart of thc rccord. 
This would dso  facilitate data collection For Tut~u-e reviews by all of the involvcd groups 

10.Provide a Time Frame for Review of Prior Listings. 
Early listings were too frcqucntly based on obscure or limited data, and ihe objective 
opinion of local or even temporary regulatory staff. Thc current 303(d) list should allow 
fnr delisting under a rcduced level of burden, based on the recoyilition that tllc listing 
lnay havc been less well foniiali7.d than under the proposed policy. A timeframe should 
bc dcvcloped to facilitate and expedite the coi~lplction of this process 

11. Reconstruct the Enforceable Programs and Watch Lists. 
Thc EAC recommends ilia1 the policy continue to allow the use of alternate lists. The 
cnforccable programs lists resulted in a successful effort to separate and disti~iguisli 
problenls that could be adclresscd without the risk of extended controversy. Likewise, the 
Watcli list could bc used to gather required data by any slakeholdcr bcfore it becomcs a 
conilict and each side becomes hardened in their views. 

A!, at the Torrancc Workshop, the EAC and local MS4 permittccs appreciate this 
opportutlity to provide inpul on ilie 303(d) listing dclisting policy. TT you wish lo discuss 
this issues raised in this comment letter. or seek the further input lioln thc EAC in 
assisting youu Board with developing a more cooperative policy, please feel free to 
conkict nie at 562-904-7102. 

-
Desi Alvarez, P.E. 

Chair, Executive Advisory Coni~llittec 
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